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tice, the motion of the Prosecuting Attor-
neys Association of Michigan to participate
in oral argument by sharing ten minutes of
the plaintiff-appellant’s allotted time for
argument is now GRANTED, having re-
ceived the consent of the Attorney Gener-
al.
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Order

On order of the Chief Justice, the mo-
tion of plaintiff-appellant to extend the
time for filing a supplement in support of
the application for leave to appeal is
GRANTED IN PART. The supplement
will be accepted as timely filed if submit-
ted on or before June 30, 2015, not July 30,
2015 as requested.
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Background: Physician was convicted in a
jury trial in the Circuit Court, Macomb
County, Diane M. Druzinski, J., of conspir-
ing to commit a legal act in an illegal
manner and intentionally placing false in-
formation in a patient’s medical record in
connection with business of providing phy-
sician certifications for medical use of mar-
ijuana under Michigan Medical Marihuana
Act. Physician filed application for leave to
appeal, which was granted.

Holdings: The Court of Appeals, Cav-
anagh, J., held that:

(1) physician did not have bona fide physi-
cian-patient relationship with custom-
ers;

(2) physician did not commit illegal act by
signing blank physician certifications
and thus did not conspire to commit
legal act in illegal manner; and

(3) trial court was authorized to impose
court costs as part of sentence.

Vacated in part and affirmed in part.
Riordan, P.J., filed opinion concurring sep-
arately.

Talbot, J., filed opinion concurring in part
and dissenting in part.

1. Statutes €=1760

When interpreting a statute that was
the result of a voter initiative, a court must
ascertain and give effect to the intent of
the electorate.
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2. Statutes €=1760

Words of an initiative law are given
their ordinary and customary meaning as
would have been understood by the voters.

3. Controlled Substances ¢=51

Physician did not have bona fide phy-
sician-patient relationship with customers
who sought certifications for medical use
of marijuana, but only saw physician’s
business associate, and, therefore, physi-
cian was not immune under Michigan Med-
ical Marihuana Act (MMMA) provision
prohibiting arrest, prosecution, or penalty
solely for providing written certifications
in course of bona fide physician-patient
relationship and after physician completed
full assessment of patient’s medical histo-
ry, where physician signed written certifi-
cations completed by associate without do-
ing the assessments and could not have
formulated any professional opinion re-
garding likelihood of benefit from medical
use of marijuana. MCL 333.26424(f).

4. Conspiracy €28(3)
Controlled Substances €51

Physician’s failure to comply with im-
munity provision of Michigan Medical
Marihuana Act (MMMA) by signing blank
physician certifications without meeting
customers, collecting medical histories, and
having ability to form professional opinion
on need for medical use of marijuana was
not illegal, and, thus, alleged agreement
with business associate who met with cus-
tomers and completed the certifications
was not conspiracy to commit legal act in
illegal manner; the immunity provision did
not define prohibited conduct or authorize
punishment, but granted immunity from
arrest, prosecution, or penalty to physi-
cians who met the requirements.
M.C.L.A. §§ 333.26424(f), 750.157a.

5. Conspiracy =25
When the charge of conspiracy is
premised on the performance of a legal act
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in an illegal manner, the element of crimi-
nality that must be established is the ille-
gal manner; otherwise, the agreement is
not a crime. M.C.L.A. § 750.157a.

6. Conspiracy &=24(1)

To constitute an indictable conspiracy,
there must be a combination of two or
more persons to commit some act, known
as an offense at common law, or that has
been declared such by statute. M.C.L.A.
§ 750.157a.

7. Conspiracy &=25, 43(3)

If the combination of two or more
persons exists to do an act, not in itself
unlawful, but which it is agreed to accom-
plish by criminal or unlawful means, then
those means must be particularly set forth,
and be such as constitute an offense, either
at common law or by statute. M.C.L.A.
§ 750.157a.

8. Costs ¢=286

Trial court was statutorily authorized
to impose court costs of $1,000 as part of
sentence to 18 months’ probation.
M.C.L.A. § 771.3(2)(c).

Bill Schuette, Attorney General, Aaron
D. Lindstrom, Solicitor General, Eric J.
Smith, Prosecuting Attorney, Joshua D.
Abbott, Chief Appellate Attorney, and
Joshua Van Laan, Assistant Prosecuting
Attorney, for the people.

State Appellate Defender (by Desiree
M. Ferguson) for defendant.

Before RIORDAN, P.J., and
CAVANAGH and TALBOT, JJ.
CAVANAGH, J.

Defendant appeals as of right her jury
convictions of conspiracy to commit a legal
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act in an illegal manner, MCL 750.157a,
and intentionally placing false information
in a patient’s medical record, MCL
750.492a(1)(a). I believe defendant’s con-
spiracy conviction should be vacated. In
all other respects, I would affirm.

Defendant, a physician, and Brian De-
loose were in the business of providing, for
a price, physician certifications required to
obtain registry identification cards issued
by the Department of Licensing and Regu-
latory Affairs! to qualifying patients for
the medical use of marijuana under the
Michigan  Medical =~ Marihuana  Act
(MMMA), MCL 333.26421 et seq.> See
MCL 333.26426(a)(1). Defendant would
provide Deloose with signed, but otherwise
blank, physician certification forms, and
Deloose would meet with their customers,
fill in the blanks with the required infor-
mation, and obtain money in exchange for
the “physician certifications.” Their cus-
tomers could then submit the “physician
certification,” claiming to be eligible for a
registry identification card as a “qualifying
patient” under MCL 333.26426(a)(1) of the
MMMA. A “qualifying patient” is “a per-
son who has been diagnosed by a physician
as having a debilitating medical condition.”
MCL 333.2642331). And a qualifying pa-
tient with a registry identification card is
not “subject to arrest, prosecution, or pen-
alty in any manner ... for the medical use
of marihuana in accordance with this
act....” MCL 333.26424(a).

Criminal charges were filed against de-
fendant and Deloose following a police in-
vestigation that involved two undercover
police officers purchasing “physician certi-
fications” from Deloose that were signed
by defendant. The officers did not see
defendant, were not examined by defen-
dant, and gave defendant no medical histo-

1. MCL 333.26423(c) and ().

ry. The transactions with Deloose took
approximately 15 to 20 minutes, the offi-
cers paid $250 for their “physician certifi-
cations,” and defendant received a portion
of the proceeds from each sale. Defendant
was charged with conspiracy to commit a
legal act in an illegal manner in violation of
MCL 750.157a, for unlawfully conspiring
“to issue signed ‘Physician Certifications’
under the Michigan Medical Marihuana
Act without establishing a bona fide physi-
cian-patient relationship and/or without es-
tablishing a factual basis to form a profes-
sional opinion that the person is likely to
receive therapeutic or palliative benefit
from the use of marihuana. . ..” Defendant
was also charged with falsifying medical
records in violation of MCL 750.492a(1)(a).
Deloose was charged with conspiracy and
falsifying medical records, but he was also
charged with three counts of delivery or
manufacture of marijuana in violation of
MCL 333.7401(2)(d)(7i7 ).

Subsequently, defendant filed a motion
to quash the information, arguing that her
conduct was in conformity with the
MMMA and, thus, she was entitled to im-
munity under MCL 333.26424(f). In the
alternative, she argued that the statute
was so vague her right to due process was
violated. Further, defendant argued that
any “certification” she provided did not
constitute a medical chart or report.

The prosecutor responded to defendant’s
motion to quash, arguing that defendant
was not charged with a violation of the
MMMA,; rather, she was charged with
conspiracy to commit a legal act in an
illegal manner. The “legal act” was her
providing her signature on medical mari-
juana certification forms. The “illegal
manner” included her failing to examine
any of their customers and providing

2. While the statutory provisions refer to
“marihuana,” in this opinion I use the more
common spelling “marijuana.”
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signed, blank certification forms to De-
loose. The prosecutor argued that, be-
cause defendant did not comply with the
MMMA, she could not assert any of its
defenses. Further, the “physician certifi-
cations” constituted medical records and,
when defendant signed her name to blank
certification forms attesting to her profes-
sional medical opinion without any contact
with their customers, she falsified medical
records.

The trial court agreed with the prosecu-
tor, noting that the essence of a conspiracy
is the agreement itself and concluding that
defendant “participated in a scheme to le-
gally provide certifications for potential
consumers, in an illegal fashion” by pre-
signing certifications without examining
the customers. Further, the trial court
held, the definition of “medical record”
includes information recorded in any form
that pertains to a patient’s health, MCL
333.26263(1). And defendant signed certi-
fications stating that she “had responsibili-
ty for the care and treatment” of the
named patient who, in her medical opinion,
was diagnosed with a debilitating medical
condition and was likely to benefit from
the medical use of marijuana. Thus, de-
fendant’s motion to quash the information
was denied.

Defendant moved for reconsideration of
the trial court’s opinion and order, arguing
that the court failed to address her claim
of immunity under MCL 333.26424(f) and
her claim that the statute was vague. The
trial court issued an opinion and order
denying defendant’s motion for reconsider-
ation, holding that defendant was not
charged with crimes under the MMMA;
however, even if she was, defendant failed
to establish that she complied with MCL
333.26424(f) and was entitled to immunity.
Thereafter, defendant filed an application
for leave to appeal to this Court, which
was denied. People v. Butler—Jackson, un-
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published order of the Court of Appeals,
entered November 19, 2012 (Docket No.
312869).

Subsequently, defendant filed a second
motion to quash the information with re-
gard to the conspiracy charge, arguing
that the charge must be dismissed because
the “unlawful manner” element of the con-
spiracy charge could not be established;
her failure to follow the certification proce-
dure set forth in the MMMA did not con-
stitute a criminal offense. The prosecutor
opposed defendant’s motion, arguing that
the manner in which the legal act was
accomplished need not be “criminal.”
And, here, the “legal act” committed by
defendant was certifying that individuals
suffered from debilitating medical condi-
tions and would benefit from the medical
use of marijuana. The “illegal manner”
was her failure to comply with the require-
ments of MCL 333.26424(f) because she
certified individuals for the medical use of
marijuana but did not have bona fide phy-
sician-patient relationships and did not
complete full medical history assessments.
The prosecutor argued that “[t]he logical
corollary to [this immunity statute] is that
if the physician does not comport with the
statute, she is subject to prosecution.”

The trial court issued an opinion and
order denying defendant’s second motion
to quash, holding that the “illegal manner”
in which defendant was alleged to have
committed the legal acts of certifying indi-
viduals for marijuana use was her failure
to comply with the requirements of MCL
333.26424(f). Further, the court held, al-
though defendant would be afforded the
protections set forth in that statute if she
had complied with it, “the natural corollary
to that is that if the physician does not
comply, he or she is subject to prosecu-
tion.” Thereafter, a jury trial was con-
ducted and defendant was convicted of
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both charged offenses.
lowed.

This appeal fol-

Defendant argues that her conspiracy
conviction must be reversed because she
was immune from prosecution under MCL
333.26424(f) of the MMMA and, in the
alternative, her conspiracy conviction must
be vacated because her conduct was not
illegal. I agree, in part.

[1,2] We review de novo issues of stat-
utory interpretation. People v. Gardner,
482 Mich. 41, 46, 7563 N.W.2d 78 (2008).
Generally, the primary goal of statutory
interpretation is to discern and give effect
to the Legislature’s intent. People v. Mor-
ey, 461 Mich. 325, 329-330, 603 N.W.2d 250
(1999). But the MMMA was the result of
a voter initiative, therefore we must ascer-
tain and give effect to the intent of the
electorate. People v. Kolanek, 491 Mich.
382, 397, 817 N.W.2d 528 (2012). To that
end, “words of an initiative law are given
their ordinary and customary meaning as
would have been understood by the vot-
ers.” Welch Foods, Inc. v. Attorney Gen-
eral, 213 Mich.App. 459, 461, 540 N.W.2d
693 (1995).

[3] First, I consider defendant’s claim
that she was immune from prosecution
under MCL 333.26424(f) of the MMMA. At
the relevant time, MCL 333.26424(f) pro-
vided:

A physician shall not be subject to ar-

rest, prosecution, or penalty in any man-

ner ... solely for providing written cer-
tifications, in the course of a bona fide
physician-patient relationship and after
the physician has completed a full as-
sessment of the qualifying patient’s
medical history, or for otherwise stating
that, in the physician’s professional opin-
ion, a patient is likely to receive thera-
peutic or palliative benefit from the
medical use of marihuana to treat or
alleviate the patient’s serious or debili-

tating medical condition or symptoms
associated with the serious or debilitat-
ing medical condition. . ..

Defendant argues that she was entitled to
immunity because she had bona fide rela-
tionships with her customers and stated
that, in her professional opinion, her cus-
tomers were likely to benefit from the
medical use of marijuana. At the time she
was charged, the phrase “bona fide rela-
tionship” was not defined in the MMMA;
however, defendant argues, she did not
have to physically meet with patients to
have “bona fide physician-patient relation-
ships.”

I need not decide whether defendant
had to physically meet with her custom-
ers to have “bona fide physician-patient
relationships” because, in this case, there
was no evidence of any type of “physi-
cian-patient relationship.” But, as this
Court noted in People v. Redden, 290
Mich.App. 65, 86, 799 N.W.2d 184 (2010),
quoting Random House Webster’s College
Dictionary (1997), the definition of “bona
fide” includes: “‘2. authentic; genuine;
real.”” Here, there was no evidence that
defendant had “bona fide physician-pa-
tient relationships” with the undercover
police officers, or similar persons, seeking
certifications, or that she completed full
assessments of their medical histories be-
fore signing the written certifications that
were filled out and issued by Deloose.
And there was no evidence that defendant
could have formulated any “professional
opinion” regarding the likelihood that the
undercover police officers, or similar per-
sons—who only saw and paid Deloose for
the certifications—would likely benefit
from the medical use of marijuana to
treat or alleviate serious or debilitating
medical conditions or related symptoms.
Accordingly, defendant’s claim that she
was entitled to immunity under MCL
333.26424(f) is wholly without merit.
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[4] Second, I -consider defendant’s
claim that she could not be convicted of
conspiracy to commit a legal act in an
unlawful manner for failing to comply with
MCL 333.26424(f) because such conduct is
not illegal. In essence, defendant is argu-
ing on appeal, and argued in the trial
court, that the allegations set forth in the
information did not constitute the crime of
conspiracy to commit a legal act in an
illegal manner.® I agree.

The conspiracy statute, MCL 750.157a
provides:

Any person who conspires together with

1 or more persons to commit an offense

prohibited by law, or to commit a legal

act in an illegal manner is guilty of the

crime of conspiracy. . ..

Defendant was not charged with conspir-
ing to commit “an offense prohibited by
law.” For example, defendant was not
charged with conspiracy to deliver mari-
juana to their customers who actually ob-
tained registry identification cards with
defendant’s “physician certifications” and
then used the identification cards to pur-
chase marijuana. She also was not
charged with, for example, conspiracy to
obtain money by false pretenses in viola-
tion of MCL 750.218(1)(c) for selling physi-
cian certifications by falsely representing
that the certifications satisfied the require-
ments of the MMMA knowing that they
were, in fact, worthless because defendant
did not have bona fide physician-patient
relationships with their customers, did not
complete a full assessment of their custom-
ers’ medical history, and could not render
any professional opinion that their use of

3. While defendant argues on appeal that the
conspiracy statute is ‘‘impermissibly vague as
applied to her circumstances,” it appears
from her argument that she is actually claim-
ing that the information was insufficient be-
cause it failed to allege that criminal means
were used to accomplish the lawful object of
the alleged conspiracy. That is, she argues,

862 NORTH WESTERN REPORTER, 2d SERIES

marijuana would be beneficial as required
by the MMMA.

Instead, defendant was charged with
conspiring to commit a legal act in an
illegal manner. Specifically, defendant
was charged with unlawfully conspiring “to
issue signed ‘Physician Certifications’ un-
der the Michigan Medical Marihuana Act
without establishing a bona fide physician-
patient relationship and/or without estab-
lishing a factual basis to form a profession-
al opinion that the person is likely to re-
ceive therapeutic or palliative benefit from
the use of marihuana.” 1 agree with de-
fendant that the “illegal manner” charged
was not “illegal.”

[6-7]1 When the charge of conspiracy is
premised on the performance of a legal act
in an illegal manner, the element of crimi-
nality that must be established is the ille-
gal manner; otherwise the agreement is
not a crime. See People v. Arnold, 46
Mich. 268, 271, 9 N.W. 406 (1881). As our
Supreme Court held in Alderman v. Peo-
ple, 4 Mich. 414 (1857):

[T]o constitute an indictable conspiracy,
there must be a combination of two or
more persons to commit some act,
known as an offense at common law, or
that has been declared such by statute.

* * *

... If, on the contrary, the combination
be to do an act, not in itself unlawful,
but which it is agreed to accomplish by
criminal or unlawful means, then those
means must be particularly set forth,
and be such as constitute an offense,

“[flailure to comply with the requirements of
the MMMA is not a felony, a misdemeanor, or
even a civil infraction.” Thus, we need not
consider the related issues whether the con-
spiracy statute was vague as applied to her
circumstances or whether this prosecution
was barred by the “rule of lenity.”
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either at common law or by statute.
[Id. at 432-433.]

I first determine whether defendant and
Deloose conspired to commit “a legal act.”
As already discussed, defendant and De-
loose were in the business of providing, for
a price, physician certifications to prospec-
tive applicants seeking registry identifica-
tion cards issued by the Department of
Licensing and Regulatory Affairs for the
medical use of marijuana. An agreement
to provide the service of issuing physician
certifications for a price, alone, is not an
illegal act. A physician certification must
be submitted in support of a request for a
registry identification card and, generally,
physicians and their assistants are paid for
their services. Thus, I conclude that de-
fendant and Deloose conspired to commit
“a legal act,” i.e., an act that was not “an
offense prohibited by law” within the con-
templation of MCL 750.157a.

Next, I consider whether defendant and
Deloose conspired to commit that legal act
“in an illegal manner.” MCL 750.157a
does not define the phrase “illegal man-
ner”; thus, I may consult a dictionary to
construe the terms according to their ordi-
nary and generally accepted meanings.
See People v. Haynes, 281 Mich.App. 27,
29, 760 N.W.2d 283 (2008). The word
“illegal” means “forbidden by law or stat-
ute.” Random House Webster’s College
Dictionary (1997). And the word “man-
ner” means “a way of doing, being done, or
happening; mode of action, occurrence,
ete.” Id.

Here, the “manner” in which defendant
and Deloose conducted their business of
providing physician certifications to their
customers for money included that defen-
dant would sign blank certification forms
that stated:

I hereby certify that I am a physician

licensed to practice medicine in Michi-

gan. I have responsibility for the care

and treatment for the above named pa-
tient. It is my professional opinion that
the applicant has been diagnosed with a
debilitating medical condition as indicat-
ed above. The medical use of marijuana
is likely to provide therapeutic benefits
for the symptoms or affects [sic] of ap-
plicant’s condition. This is not a pre-
scription for the use of medical marijua-
na. Additionally if the patient ceases to
suffer from the above identified debili-
tating condition I hereby certify I will
notify the department in writing.

The manner in which defendant and De-
loose conducted their business of providing
physician certifications to their customers
also included that Deloose would meet with
their customers, fill in the information re-
quired by the certification form, and col-
lect money in exchange for the completed
document that appeared on its face to be
legitimate and valid for purposes of the
MMMA. Defendant had no previous rela-
tionships with any of their customers, did
not meet with their customers, did not
examine their customers, and did not col-
lect any medical history from their custom-
ers. Accordingly, despite her -certified
statements to the contrary, defendant
could not have had “responsibility for the
care and treatment” of the prospective ap-
plicants, and could not have formulated a
“professional opinion that the applicant has
been diagnosed with a debilitating medical
condition,” or that the “medical use of
marijuana [was] likely to provide therapeu-
tic benefits for the symptoms or affects
[sic] of applicant’s condition.”

The issue, then, is whether this “man-
ner” of providing physician certifications
was “illegal.” The prosecution argued in
the trial court, and argues here on appeal,
that the failure to comply with the require-
ments of MCL 333.26424(f) was “illegal.”
But MCL 333.26424(f) does not state that
the failure to comply with its requirements
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is “illegal.” That is, this statute does not
define prohibited conduct and it does not
authorize punishment for noncompliance.
Rather, MCL 333.26424(f) grants immuni-
ty from arrest, prosecution, or penalty to
physicians who meet the delineated re-
quirements, just as Subsections (a) and (b)
of the statute grant broad immunity to
qualifying patients and primary caregivers
who meet the statutory requirements.
See People v. Carruthers, 301 Mich.App.
590, 597-598, 837 N.W.2d 16 (2013). The
MMMA does provide for prosecution for
certain proscribed acts. MCL
333.26427(d) provides that “[flraudulent
representation to a law enforcement offi-
cial of any fact or circumstance relating to
the medical use of marihuana to avoid
arrest or prosecution” is punishable by a
fine. And MCL 333.26424(k) provides that
it is a felony for a registered qualifying
patient or registered primary caregiver to
sell marijuana to someone not allowed to
use it for medical purposes under the
MMMA. Unlike these statutory provisions,
MCL 333.26424(f) does not prohibit physi-
cians from issuing written certifications in
the absence of a bona fide physician-pa-
tient relationship, without conducting a full
assessment of medical history, and when a
“professional opinion” cannot be formulat-
ed. That is, this statute does not define
any prohibited conduct, does not charac-
terize any such conduct as constituting
either a misdemeanor or felony, and does
not provide for any punishment.

The prosecutor argued in the trial court,
and the trial court agreed, that “[t]he logi-
cal corollary to [MCL 333.26424(f) ] is that
if the physician does not comport with the
statute, she is subject to prosecution.” I
disagree. The “logical corollary” is that a
physician who fails to comply with the

4. In light of this conclusion, there is no need
to address defendant’s related challenge to
the sufficiency of the evidence premised on
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statute is not immune from “arrest, prose-
cution, or penalty in any manner.” See
MCL 333.26424(f). Therefore, I conclude
that the charged “manner” that defendant
and Deloose were alleged to have used to
accomplish the legal act of providing physi-
cian certifications for money was not “ille-
gal” because the failure to comply with the
requirements of MCL 333.26424(f) is not
illegal. That is, the issuance of signed
physician certifications for purposes of the
MMMA “without establishing a bona fide
physician-patient relationship and/or with-
out establishing a factual basis to form a
professional opinion that the person is like-
ly to receive therapeutic or palliative bene-
fit from the use of marihuana” is not illegal
under MCL 333.26424(f). Accordingly, the
information did not set forth the criminal
offense of conspiracy to commit a legal act
in an illegal manner and defendant’s con-
spiracy conviction must be vacated.! See,
e.g., People v. Summers, 115 Mich. 537,
543, 73 N.W. 818 (1898); People v. Pether-
am, 64 Mich. 252, 258, 31 N.W. 188 (1887);
Alderman, 4 Mich. at 429.

[81 Further, defendant argues by sup-
plemental brief that her sentence imper-
missibly included the assessment of court
costs in the amount of $1,000. After re-
view de novo of this issue of law, I dis-
agree. See People v. Cunningham, 496
Mich. 145, 149, 852 N.W.2d 118 (2014).

In Cunningham, 496 Mich. at 149, 852
N.W.2d 118, our Supreme Court held that
a sentence cannot include the imposition of
court costs unless authorized by statute.
The Court noted, however, that the Legis-
lature has chosen to provide courts with
the authority to impose costs under certain
circumstances, including “when a criminal
defendant is placed on probation....” Id.
at 150-151, 852 N.W.2d 118. Pursuant to

her claim that “the prosecution presented no
evidence to establish that any action taken by
[her] was done in an ‘llegal manner.””
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MCL 771.3(2)(c), as a condition of proba-
tion, a court may require the probationer
to “[play costs pursuant to subsection (5).”
And Subsection (5) provides: “If the court
requires the probationer to pay costs un-
der subsection (2), the costs shall be limit-
ed to expenses specifically incurred in
prosecuting the defendant or providing le-
gal assistance to the defendant and super-
vision of the probationer.”

In this case, defendant was sentenced to
18 months’ probation and ordered to pay
supervision fees of $360, court costs in the
amount of $1,000, and $3,416.90 in repay-
ment of court-appointed attorney fees.
The trial court was authorized by MCL
771.3(2)(c) to impose these costs against
defendant. Accordingly, defendant’s claim
is without merit.

Defendant’s conspiracy conviction should
be vacated. In all other respects, we
should affirm.

RIORDAN, P.J. (concurring).

I concur with the lead opinion’s analysis
and conclusions but add that defendant
and Brian Deloose did not conspire to
commit a “legal act in an illegal manner”
under MCL 750.157a. In fact, they may
have done the opposite and conspired to
commit illegal acts, in part through the use
of MCL 333.26424(f).

Defendant was convicted of violating
MCL 750.492a(1)a, the falsification of med-
ical records, an illegal act. Deloose also
was convicted of falsifying medical records
and of three counts of delivery or manufac-
ture of marijuana in violation of MCL
333.7401(2)(d)(z11 ), also illegal acts. Con-
sidering those underlying convictions, de-

5. MCL 750.157a.

6. People v. Jemison, 187 Mich.App. 90, 93,
466 N.W.2d 378 (1991).

fendant and Deloose may have conspired
to commit those illegal acts and could have
been more appropriately charged for con-
spiracy under the “commit an offense pro-
hibited by law” prong of MCL 750.157a.

In any event, since a failure to abide by
the dictates of MCL 333.26424(f) is not an
illegal act, it is not possible to use that
statute as a basis for a charge of conspir-
ing to commit a legal act in an illegal
manner under MCL 750.157a.

TALBOT, J. (concurring in part and
dissenting in part).

While I concur with the majority that
Lois Butler-Jackson was not immune from
prosecution under MCL 333.26424(f) of the
Michigan Medical Marihuana Act, and that
the assessment of court costs of $1,000
were permissibly included in her sentence,
I write separately because I disagree with
the majority’s determination that the alle-
gations contained in the information did
not constitute the crime of conspiracy to
commit a legal act in an illegal manner.’

MCL 750.157a provides, in relevant
part, that “[aJny person who conspires to-
gether with 1 or more persons to
commit a legal act in an illegal manner is
guilty of the crime of conspiracy....”
MCL 750.157a “requires proof of an agree-
ment between two or more persons and
proof of the specific intent to combine with
others to do what is unlawful. ...” ¢

“The primary goal of statutory construc-
tion is to give effect to the intent of the
Legislature.”” The first criterion in de-
termining intent is the specific language of
the statute.® In reading a provision, “[t]he
fair and natural import of the provision

7. People v. Light, 290 Mich.App. 717, 722, 803
N.W.2d 720 (2010) (citation and quotation
marks omitted).

8. People v. Lively, 470 Mich. 248, 253, 680
N.W.2d 878 (2004).
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governs, considering the subject matter of
the entire statute.”® Random House
Webster’s College Dictionary (1997) de-
fines “legal” as “permitted by law; lawful”
and “illegal” as “forbidden by law or stat-
ute.” Thus, the relevant portion of MCL
750.157a prohibits a person from conspir-
ing with one or more people to commit an
act permitted by law in a manner forbid-
den by law or statute.

The prosecution alleged that Butler—
Jackson

did unlawfully conspire, combine, con-
federate and agree together with Brian
Scott Deloose, to commit a legal act in
an illegal manner, to wit: to issue signed
“Physician Certifications” under the
Michigan Medical Marihuana Act with-
out establishing a bona fide physician-
patient relationship and/or without es-
tablishing a factual basis to form a pro-
fessional opinion that the person is likely
to receive therapeutic or palliative bene-
fit from the use of marihuana. . ..

Therefore, Butler-Jackson was charged
with conspiracy to commit a legal act in an
illegal manner on the basis of Butler—Jack-
son’s failure to comply with the require-
ments of MCL 333.26424(f).

During the period relevant to this case,
MCL 333.26424(f) provided that a physi-
cian “shall not be subject to arrest, prose-
cution, or penalty in any manner, or denied
any right or privilege, including but not
limited to civil penalty or disciplinary ac-
tion by the Michigan board of medicine,
the Michigan board of osteopathic medi-
cine and surgery, or any other business or
occupational or professional licensing
board or bureau” under certain circum-
stances. As aptly noted by the prosecu-
tion, the “logical corollary” of this is that a
physician’s actions that are not in compli-

9. People v. McGraw, 484 Mich. 120, 124, 771
N.W.2d 655 (2009).
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ance with MCL 333.26424(f) do not make
the physician immune from arrest and
prosecution, as well as other civil actions
and private disciplinary action. As a re-
sult, a physician’s actions that fail to com-
ply with MCL 333.26424(f) would be “ille-
gal” under the dictionary definition of the
word because a physician is not afforded
immunity from ecriminal prosecution for
those actions; and thus they are “forbid-
den by law or statute.” Accordingly, I
would find that Butler-Jackson’s convic-
tion for conspiracy to commit a legal act in
an illegal manner should be affirmed.!
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10. MCL 750.157a.



