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RONAYNE KRAUSE, P.J.   
 
 Defendant Callen Latz, a medical marijuana patient, appeals by leave granted from an 
order affirming the denial of his motion to dismiss his charge of illegal transportation of 
marijuana, MCL 750.474.  Defendant pleaded guilty subject to his right to appeal the legality of 
the statute, which he asserts was an unconstitutional amendment of the Michigan Medical 
Marijuana Act (MMMA), MCL 333.26421 et seq., and was superseded by the MMMA.  We 
reverse and remand.   

 This Court reviews de novo issues of statutory interpretation.  People v Miller, 498 Mich 
13, 16-17; 869 NW2d 204 (2015).  The goal of statutory interpretation is to ascertain and apply 
the intent of the drafter, which is the Legislature in the case of legislatively enacted statutes like 
MCL 750.474, and is the electorate in the case of voter-initiated statutes like the MMMA.  
People v Hartwick, 498 Mich 192, 209-210, 201 n 28; 870 NW2d 37 (2015).  The best evidence 
of that intent is the plain language used, and the courts do not evaluate the wisdom of any statute 
or act.  Id. at 210.  Statutes are read “as a whole,” People v Jones, 301 Mich App 566, 578; 837 
NW2d 7 (2013), and we give “‘every word . . . meaning.’”  Id., quoting People v Peltola, 489 
Mich 174, 181; 803 NW2d 140 (2011) (altered here).  “If a statute specifically defines a term, the 
statutory definition is controlling.”  People v Lewis, 302 Mich App 338, 342; 839 NW2d 37 
(2013).  We “must avoid a construction that would render any part of the statute[s] surplusage or 
nugatory.”  Id. at 341.  “If the statutory language is clear and unambiguous,” the inquiry stops.  
Braska v Challenge Mfg Co, 307 Mich App 340, 352; 861 NW2d 289 (2014).   

 In its entirety, MCL 750.474 provides:   
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(1) A person shall not transport or possess usable marihuana as defined in section 
26423 of the public health code, 1978 PA 368,1 MCL 333.26423, in or upon a 
motor vehicle or any self-propelled vehicle designed for land travel unless the 
usable marihuana is 1 or more of the following:   

(a) Enclosed in a case that is carried in the trunk of the vehicle.   

(b) Enclosed in a case that is not readily accessible from the interior of the 
vehicle, if the vehicle in which the person is traveling does not have a trunk.   

(2) A person who violates this section is guilty of a misdemeanor punishable by 
imprisonment for not more than 93 days or a fine of not more than $500.00, or 
both.   

This statute was enacted by 2012 PA 460, which was after the enactment of the MMMA, which 
went into effect with the passage of 2008 IL 1.  Therefore, defendant’s argument that the 
MMMA “superseded” the illegal transportation of marijuana statute is impossible.  Black’s Law 
Dictionary defines supersede as: to annul, make void, or repeal by taking the place of.  As a 
general matter, to supersede something entails an act later in time.   

 Nevertheless, courts are not narrow-mindedly bound by the labels given to an argument 
by a party, but rather by the substance thereof.  See In re Traub Estate, 354 Mich 263, 278-279; 
92 NW2d 480 (1958); Wilcox v Moore, 354 Mich 499, 504; 93 NW2d 288 (1958); Tipton v 
William Beaumont Hosp, 266 Mich App 27, 33; 697 NW2d 552 (2005).  It is clear to us that, 
however defendant chose to articulate it, the gravamen of his argument is that the MMMA 
preempts the illegal transportation of marijuana statute.  In the absence of any dispute whether 
defendant was in compliance with the MMMA,2 we presume that he was in compliance.  We 
perceive the question before us to be, in substance, whether an irreconcilable conflict exists 
between the MMMA and the illegal transportation of marijuana statute under the circumstances 
of this case, and if so, whether the MMMA precludes defendant’s conviction.   

 In reverse order, if such an irreconcilable conflict exists, the MMMA clearly and 
unambiguously does preclude defendant’s conviction.  The MMMA states that “[a]ll other acts . . 
. inconsistent with this act do not apply to the medical use of marihuana as provided for by this 
act.”  MCL 333.26427(e).  Therefore, if another statute is inconsistent with the MMMA such that 
it punishes the proper use of medical marijuana, the MMMA controls and the person properly 
using medical marijuana is immune from punishment.  People v Koon, 494 Mich 1, 7; 823 

 
                                                 
1 This probably should have referred to “section 3 of the Michigan medical marihuana act, 2008 
IL 1.”  We find this error of no importance and note it only for completeness.   
2 Insofar as we can determine from the record, the prosecutor disputed whether defendant had 
completely followed all proper procedures in seeking the matter dismissed under the MMMA, 
but there appears to be no dispute that defendant possessed a valid medical marijuana registry 
patient identification card, MCL 333.26423(j), at all relevant times.   
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NW2d 724 (2013) (finding that a portion of the Michigan Vehicle Code was “inconsistent with 
the MMMA,” so it did “not apply to the medical use of marijuana”).  See also, Ter Beek v City of 
Wyoming, 495 Mich 1, 20-21; 846 NW2d 531 (2014) (finding that a city “[o]rdinance directly 
conflict[ed] with the MMMA by . . . imposi[ng] . . . a penalty . . . on a registered qualifying 
patient whose medical use of marijuana f[ell] within the scope of [the MMMA’s] § 4(a)’s 
immunity” and that the MMMA preempted the ordinance) (internal quotations and citations 
omitted); Braska, 307 Mich App at 357-359, 365 (finding that the MMMA conflicted with a 
portion of the Michigan Employment Security Act (MESA), the MMMA preempted the MESA, 
and persons complying with the MMMA were, therefore, immune from penalty under the 
MESA).   

 The prosecutor attempts to analogize the illegal transportation of marijuana statute to 
laws governing the transportation of alcohol.  This comparison is inapt under the circumstances.  
If, hypothetically, marijuana were to be decriminalized generally with no particular other 
qualifications, then the comparison would make sense, because, obviously, the Legislature would 
remain completely within its rights to regulate, inter alia, the manner in which it could be 
transported when possessed for recreational purposes.  Furthermore, a person illegally 
possessing marijuana could be properly charged with illegally transporting it in addition to 
illegally possessing it.  Neither scenario would affect the special status afforded to marijuana 
possessed for medical purposes, and in fact the illegal transportation of marijuana statute 
expressly refers to “usable marihuana” under the MMMA rather than marijuana generally.  In 
other words, if the Legislature treated marijuana like alcohol, then the prosecutor’s analogy to 
alcohol would make sense.  It is manifestly apparent that a significant percentage of the 
population would like the Legislature to do so, but that is not, at present, the state of the law.3   

 “Under the MMMA, . . . ‘[t]he medical use of marihuana is allowed . . . to the extent that 
it is carried out in accordance with the provisions of th[e] act.’” Hartwick, 498 Mich at 209, 
quoting MCL 333.26427(a) (altered here).  If persons comply with the MMMA, it grants “broad” 
“immunity” from prosecution.  MCL 333.26424(a); Braska, 307 Mich App at 357-358.  As 
noted, there is no dispute, at least for the purposes of this appeal, that defendant was in 
compliance with the MMMA.  The MMMA defines medical use as the “acquisition, possession, . 
. . use, . . . delivery, transfer, or transportation of marihuana . . . relating to the administration of 
marihuana to treat or alleviate a registered qualifying patient’s debilitating medical condition or” 
“associated” “symptoms.”  MCL 333.26423(f) (emphasis added).  The illegal transportation of 
marijuana statute expressly refers to this provision and unambiguously seeks to place additional 
requirements on the transportation of medical marijuana beyond those imposed by the MMMA.  
Thus, MCL 750.474 clearly subjects persons in compliance with the MMMA to prosecution 
despite that compliance, and it is therefore impermissible.  Koon, 494 Mich at, 7; Braska, 307 
Mich App at 357-358.  Because MCL 750.474 is not part of the MMMA, defendant, as a 
compliant medical marijuana patient, cannot be prosecuted for violating it.   

 
                                                 
3 We express no opinion as to the wisdom of the present, or of any hypothetical future, state of 
the law, but rather only note the theoretical consequences thereof.   
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 Because this conclusion is dispositive of the instant appeal, we exercise judicial restraint 
and decline to consider defendant’s constitutional argument.  Defendant’s conviction is reversed, 
and we remand for entry of a judgment in his favor.  We do not retain jurisdiction.   

/s/ Amy Ronayne Krause   
/s/ Elizabeth L. Gleicher   
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O’CONNELL, J. (dissenting). 

 I respectfully dissent.  The majority opinion applies a traditional legal analysis to resolve 
the interplay between MCL 750.474, the newly enacted illegal transportation of marijuana 
statute, and the Michigan Medical Marijuana Act (MMMA), MCL 333.26421 et seq.  The 
majority concludes that the two statutes are inconsistent and that the MMMA preempts the 
transportation statute.  Because I discern that such an analysis is impractical and not viable, I 
respectfully offer a workable solution to resolve this unending imbroglio.1   

 I would conclude there is no irreconcilable conflict between the MMMA and the 
transportation statute and that this defendant may have immunity from prosecution.  
Accordingly, I would remand this case to the trial court for a factual determination of whether 
the defendant is in compliance with the MMMA.  If defendant is in compliance, the defendant 
should have immunity from prosecution and the trial court should dismiss the charges.   

I.  THE TRADITIONAL ANALYSIS IS FLAWED   

 
                                                 
1 The trial courts of this state are split:  six district courts and three circuit courts have concluded 
the transportation statute is valid and enforceable, while six district courts and two circuit courts 
have ruled it either unconstitutional or invalid under the MMMA.  The split in the circuit courts 
is empirical evidence that applying a traditional analysis to the MMMA obfuscates the 
interpretation of the act.   
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 Defendant argues that an irreconcilable conflict exists between the MMMA and the 
transportation statute.  Under a traditional analysis, the majority agrees and concludes that the 
MMMA preempts the illegal transportation of marijuana statute.  I disagree.   

 The traditional analysis, which the majority attempts to follow,2 requires courts to 
examine the interplay between the new law and old laws.  Unfortunately, the MMMA is not a 
traditional law.  The MMMA does not create any sort of affirmative right under state law to use 
or possess marijuana.  People v Kolanek, 491 Mich 382, 393-394; 817 NW2d 528 (2012).  The 
MMMA also does not repeal any drug laws contained in the Public Health Code or the penal 
code.  It does not attempt to amend, revise, or change any existing laws in the State of Michigan.  
Accordingly, possession of marijuana remains a misdemeanor offense under MCL 
333.7403(2)(d), and the manufacture of marijuana remains a felony under MCL 333.7401(2)(d).3  
See Kolanek, 491 Mich at 394.   

 Instead, we must view the MMMA for what it really is:  an anti-enforcement law.  The 
MMMA “merely provides a procedure through which seriously ill individuals using marijuana 
for its palliative effects can be identified and protected from prosecution under state law.”  
People v Redden, 290 Mich App 65, 90; 799 NW2d 184 (2010) (O’CONNELL, P.J., concurring).  
This remarkable type of law renders a traditional analysis flawed, and reviewing the MMMA 
from a traditional standpoint only allows the pubic to fall further into the abyss of confusion 
surrounding which actions are permissible under the MMMA.4   

 
                                                 
2 Two traditional methodologies exist to challenge the constitutionality of a legislative 
enactment:  a “facial” challenge and an “as applied” challenge.  The majority opinion does not 
distinguish between the two.   
3 Since possession of marijuana is illegal in the State of Michigan, the illegal transportation of 
marijuana statute regulates how an illegal substance is to be transported in a motor vehicle.  A 
statute regulating the transportation of an illegal substance appears at first blush to be a bit odd.  
If marijuana is an illegal substance, why regulate how it is to be transported?  It would appear 
that those individuals not in compliance with the MMMA can be charged with both possession 
of marijuana and illegal transportation of marijuana.   
4 In my concurring opinion in Redden, I warned against interpreting the MMMA in a piece meal 
fashion because doing so would create confusion.  I attempted to establish a framework for the 
law to keep confusion to a minimum.  Hundreds or more medical marijuana cases have worked 
their way through our court system.  If my original framework had been adhered to, some 
citizens would have retained their freedom, property, liberty, and legal fees, and townships, 
cities, police, and prosecutors would have saved valuable resources in their quest to interpret the 
act.  With a heavy heart I warn:  here we go again.  The new acts appear to be a compromise 
between competing forces that can only lead to confusion, consternation, and more chaos.  I 
strongly suggest that whoever is put in charge of the new framework immediately promulgate 
clear and concise administrative rules for implementation, something clearly lacking under both 
the MMMA and the new legislative enactments.   
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 The majority opinion exemplifies why a traditional analysis is unworkable when 
attempting to apply it to an anti-enforcement law:   

The illegal transportation of marijuana statute expressly refers to this provision 
and unambiguously seeks to place additional requirements on the transportation 
of medical marijuana beyond those imposed by the MMMA.  Thus, MCL 750.474 
clearly subjects persons in compliance with the MMMA to prosecution despite 
that compliance, and it is therefore impermissible.   

The majority’s traditional analysis leads it to conclude that “. . . any law that is not in compliance 
with the MMMA is impermissible.”  This over-broad and sweeping announcement turns the 
MMMA upside down.  I conclude the opposite:  because the MMMA merely provides immunity 
to individuals who comply with the act, it is not intended to nullify all existing or future 
marijuana-related laws in the penal and health codes.  Instead, it provides immunity for 
individuals from new laws as long as they comply with the MMMA.   

II.  A SIMPLER ANALYSIS FOR THE MMMA   

 The analysis for interaction between the MMMA and the transportation statute, when 
viewed from my perspective, is quite uncomplicated, causes no confusion, and can be applied to 
all subsequent legislation involving the MMMA.   

 First, we begin with the presumption that laws are constitutional.  United States v 
Salerno, 481 US 739, 745; 107 S Ct 2095; 95 L Ed 2d 697 (1987); Phillips v Mirac, Inc, 470 
Mich 415, 422; 685 NW2d 174 (2004).  Second, the party challenging the facial constitutionality 
of the act “must establish that no set of circumstances exists under which the [a]ct would be 
valid.  The fact that the . . . [a]ct might operate unconstitutionally under some conceivable set of 
circumstances is insufficient . . . .”  Salerno, 481 US at 745.  Third, we must review for “positive 
conflict” between the laws, such that the two laws “cannot consistently stand together.”  See Ter 
Beek v City of Wyoming, 495 Mich 1, 11; 846 NW2d 531 (2014) (quotation marks and citation 
omitted).  If the defendant would be immune from prosecution under the new law if he or she 
complied with the MMMA, the laws consistently stand together.5   

 If I were to analogize the MMMA to an existing process, I would conclude it is similar to 
the Bill of Rights contained in the United States Constitution.  The Bill of Rights places 
limitations on the powers of the federal government.  See Woodland v Mich Citizens Lobby, 423 
Mich 188, 204; 378 NW2d 337 (1985).  Simsilarly, the MMMA in part places limitations on the 
drug laws in the State of Michigan.  The Bill of Rights does not preempt any law concerning 
expression—some regulations, such as neutral time, place, and manner regulations, may be 

 
                                                 
5 Under my analysis, a different result would have occurred in the case of Ter Beek.  The Ter 
Beek opinion could have concluded that the City of Wyoming has the constitutional right to 
enact Wyoming code ordinance Section 90-66, but that Ter Beek had an immunity card and was 
therefore immune from prosecution under the ordinance.   
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acceptable.  Jott, Inc v Clinton Charter Twp, 224 Mich App 513, 527; 569 NW2d 841 (1997).  
This is the framework that I would apply to the MMMA’s anti-enforcement provisions.   

III.  APPLYING THIS ANALYSIS   

 The only question before this Court is whether the MMMA provides immunity for the 
illegal transportation of marijuana.  My answer is a simple “yes.”   

 First, I presume that the transportation statute is constitutional.  Second, Latz has not 
established that the act is valid under no set of circumstances.  Third, I then conclude that there is 
no positive conflict in the laws.  The transportation statute purpose is to regulate the 
transportation of marijuana in a motor vehicle.  Defendant’s arguments to the contrary, the 
transportation statute does not modify, change, or alter any provisions of the MMMA, nor is it 
inconsistent with the medical use of marijuana.   

 The MMMA defines “medical use” as “the acquisition, possession, cultivation, 
manufacture, use, internal possession, delivery, transfer, or transportation of marihuana or 
paraphernalia relating to the administration of marihuana to treat or alleviate a registered 
qualifying patient’s debilitating medical condition or symptoms associated with the debilitating 
medical condition.”  MCL 333.26423(f).  The transportation statute is to the MMMA what a 
time, place, and manner restriction is to the First Amendment:  it is narrowly tailored to serve the 
public safety interest in keeping marijuana out of the reach of drivers who are operating motor 
vehicles.  And granting defendant protections against the transportation statute’s sanctions if 
defendant complies with the MMMA, does not annul the illegal transportation statute, but rather 
it recognizes that defendant has protection under state law for MMMA-compliant behavior.   

 It is not impossible to comply with both the MMMA and the transportation statute.  The 
transportation statute’s regulations on the transportation of marijuana do not conflict with the 
MMMA’s limited state-law immunity for certain medical marijuana uses, and the MMMA does 
not stand as an impediment to the accomplishment and execution of the full purposes and 
objectives of the transportation statute.  The two legislative acts are fully compatible.   

 In this case, the parties do not dispute that the transportation statute regulates the manner 
in which marijuana can be transported in a motor vehicle, nor do the parties dispute that an 
individual whose medical use of marijuana falls within the scope of § 4(a)’s protections from 
“penalty in any manner” has immunity from prosecution under the transportation statute.  The 
parties limited dispute is the scope of the protection afforded under § 4(a).  Stated another way, a 
statute that regulates the time, place, and manner in which marijuana can be transported in a 
motor vehicle does not encroach on the MMMA’s limited protections against the enforcement of 
the penal code provisions against the transportation of marijuana.  Because the MMMA’s scope 
of immunity for § 4(a) compliant individuals is broad and includes immunity from “penalty in 
any manner,” it would include immunity from prosecution under the transportation statute.   

 However, the MMMA’s immunity is only available to those individuals who are in 
compliance with the strictures of the MMMA.  The MMMA provides limited immunity against 
the enforcement of the transportation statute.  The trial court has not addressed this compliance 
issue and therefore under my analysis a remand to the trial court is necessary to determine if the 
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defendant is in compliance with the MMMA.  If defendant is in compliance with the MMMA, 
defendant has immunity from prosecution and the charge must be dismissed.   

 I would conclude that the transportation statute is a validly enacted law.  But because 
defendant has not demonstrated his entitlement to immunity under the MMMA, this case 
requires remand to the trial court to determine whether defendant is MMMA-compliant.   

 I would remand for further proceedings consistent with this opinion.  I would not retain 
jurisdiction.6   

/s/ Peter D. O’Connell 
 

 
                                                 
6 I note that were I not advocating for a different analysis for the interpretation of the MMMA, I 
would agree with the amicus brief that MCL 750.474 does not prohibit the possession or 
transportation of marijuana.  It simply regulates the manner in which individuals may transport 
marijuana.  Therefore, it would not be inconsistent with the strictures of the MMMA, and 
Section 7(e) of the MMMA is not applicable to the facts of this case.   


